
IN RE 

UNITED STATES ENVIRONMENTAL PROTECI'IOO AGENCY 

BEFORE 1HE All'1INISTRATOR 

JOHN BOYLE & COOPANY, INC. 

Respondent 

) 
) 
) 
) 
) 

RCRA-85-69-R 

I - . 

•, 

1. Resource Conservation and Recovery Act - Where the Agency, in charging 
respondent with installing an inadequate groundwater monitoring system, is 
only able to dem::mstrate that the data associated therewith is capable of 
more than one interpretation and suggests that the downgradient wells may, in 
fact, be properly located has not described a violation of the Act or the 
regulations pratrulgated pursuant thereto. The canplaint rrust be dismissed. 

2. Resource Conservation and Recovery Act · - Exclusions under 40 C.F.R. 
§ 261.4 - Where the Respondent has presented clear and undisputed testinony 
and data which satisfies the requirements of the regulations and the Agency's 
rationale for denying the exclusion is repudiated by both the respondent's 
expert witnesses and the Agency's own expert witness, the exclusion should be 
granted, if EPA retains the authority to do so. If the State of North 
Carolina has -been ··.delegated - such authority, it is urged to grant the 
exclusion. 
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INITIAL DECISION 

This is a proceeding under the Solid Waste Disposal Act, as amended by 

the Resource Conservation Recovery Act of 1976, as amended, (hereinafter 

"RCRA"), Section 3008, 42 U.S.C 6928 (Supp. IV 1980), for assessment of a 

civil penalty for alleged violations of the require:rrents of the Act, and for 

an order directing compliance with those requirements!. 

The proceeding was instituted by a Complaint and Compliance Order against 

John Boyle and Canpany issued by the United States Envirormental Protection 

Agency on October 11, 1985. The Complaint alleged that John Boyle and Company 

at its facility located at Statesville, North Carolina conducts hazardous 

waste activities and had violated the standards for hazardous treatment, 

storage and disposal facilities. The specific violations charged were of 

40 C.F.R. 265.90(a) for failure to develop sufficient hydrogeologic informa-

tion to detect the impact of waste stored in a waste lagoon and for failure 

to develop sufficient information to prepare ·an adequate groundwater quality "· · 

assessment plan pursuant to 40 C.P.R. 265.93(d)(4). A penalty of $7,000 was 

proposed in the Complaint. 

1 Pertinent provisions of Section 3008 are: 

Section 3008(a)(l): "Ccrnpliance orders - ••• whenever on the basis of 
any information the AdrrUnistrator determines that any person has violated or 
is in violation of any requirements of this subchapter the Administrator may 
issue an orde~ assessing a civil penalty for any past or current violation, 
requiring ccrnpliance irrrnediately or within a specified time period or both ••• " 

Section 3008(g): "Civil penalty - Any person who violates any require­
ment of this subchapter shall be liable to the United States for a civil 
penalty in an amount not to exceed $25,000 for each such violation. Each 
day of such violation shall, for purposes of this subsection, constitute a 
separate violation." 



In its Answer, the Respondent, John Boyle and Canpany, Inc., denied the 

violations stating that the groundwater monitoring system it had in place was 

developed and designed in cooperation with and at the direction of the North 

Carolina agency, which has jurisdication to operate the RCRA program in lieu 

of the Federal Governrrent. A Hearing was held in Atlanta, Georgia on April 

23-24, 1986. Following the Hearing, each party sutrnitted pr~sed "findings of 

fact and conclusions of law. All proposed findings of fact inconsistent with 

this Decision are rejected. 

Factual Background 

The Respondent operates a manufacturing facility in Statesville, North 

Carolina. Although the facility is involved in several activities related to 

the textile industry, the activity at the facility which is relevant to this 

proceeding has to do with · their dyeing operation. The Respondent manufac­

tures cotton cloth and dyes this material for use primarily in the marine and 

recreation industry. Their products· are used for boat - covers and recrea­

tional tents. -Pursuant to the provisions of the Clean Water Act, the 

facility installed a treatrrent system which involves the neutralization of 

the chranium containing wastewater fran .the dyeing process and the addition­

of flocculants which cause the chromium containing waste to precipitate out 

in a lagoon. The dyeing operation provides the only source of wastewater 

from the facility. Xhe surface water of the lagoon is pumped ultimately to a 

nearby stream ·· and discharged therein pursuant to the provisions · of a NPDES 

permit issued to the facility sane time in ~the past. 

The record reveals that in 1983 the facility was approached by the North 

Carolina Hazardous Waste Office and advised that the material contained in 

their treatment lagoon is likely to be a hazardous waste and that, therefore, 
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the Canpany rrust design, install and implement a groundwater m::mitoring 

system. Pursuant to that direction, the Respondent hired several consultants 

who, in conjunction with the State of North Carolina and their geologists, 

foll<:Ming a review of the available geologic infonnation, determined the 

appropriate locations for one up-gradient and three down-gradient wells 

adjacent to the treatment lagoons. Based upon the data derived fran the 

required sampling activities relating to these wells, it was determined that 

there was, in fact, sone migration of the wastewater fran the lagoons and 

pursuant to the direction of the State of North Carolina a groundwater quality 
.-

assessment plan was developed. 

At same point in tbne following their notification by the State of North 

Carolina that the waste lagoons "Were possibly hazardous waste facilities 

subject to the requirements of RCRA, they were advised by counsel that, given 

the nature of the wastewater they deal with, "it is very likely that they could 

qualify for an exclusion under the RCRA regulations inasmuch as the materials 

used in their process':-:are exclusively trivalent chranhnn and do not contain -

hexavalent chranium. - -Foll<:Ming up on othat advice, the-Carpany put together a 

proposal which they informally sutmitted to the State of North Carolina for 

·-an cpinion as to whether · or not there was sane ·likelihood that thedr waste 

"-Uuld be excluded under of the RCRA regulations and that they could be 

relieved of the necessity for treating their lagoons as hazardous waste 

managing facilities. The · State of North Carolina sought the advice of 

Region IV EPA on this issue and were advised that the Agency did not feel 

that the exclusion could be granted. EPA. reasoned that since hazardous waste. 

I 

constituents had been found in the groundwater and detected by the monitoring 

wells, that fact was conclusive that there was hexavalent chromium in their 

wastewater. The State of North Carolina suggested to the Respondent that they 
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make a formal application for the exclusion to them, despite the advice from 

EPA, and the Canpany has done that. The record is unclear as to which agency, 

vis-a-vis the State of North carolina or the Federal EPA, has the ultimate 

authority to grant the exclusion but the preponderance of the evidence in the 

record suggests that the State of North carolina has this authority. Despite 

that conclusion, the record reveals that for sare reason the State of North 

carolina forwarded this formal petition to EPA Region IV and the request nON 

reposes in EPA Headquarters in Washington, D.C. 

Although this defense was not raised in the Answer, it was made an issue 

in the case by the prehearing filings of the Respondent and, therefore, will 

be addressed in this Decision, despite the fact that EPA takes the position 

that this Court has no authority or jurisdiction relative to that issue. 

Discussion . 

As described above, the Complaint charges the Respondent with failure to 

develop and maintain an adequate groundwater-Jtonitoring system; The testim:my 

of the EPA witness_ in this - regard suggests .that-although the Complaint cites 

the Respondent for failing to develop an adequate groundwater nonitoring 

system and also that the failure to develop sucrr a system prevents them from 

developing an adequate groundwater assessment program, the witness for the 

Agency who testified on this issue and who also calculated the proposed 

penalty did not appear to separate out these twO violations and assign a 

separate m::metary value to each of them. 

The primary witness appearing for- the Agency on the question of the 

violation and the calculation of the penalty associated therewith testl.fied 

that his concern with the groundwater m::mitoring system installed by the 

Respondent was the geologic data appearing in the Agency's files suggests 
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that the data presented is "technologically ambiguous". Since the Court was 

unaware that mere ambiguity constituted a violation of RCRA, further explora­

tion on this issue was had with the witness. 

In explanation of his position, the witness states on Page 20 of the 

Transcript that: "Because the system as I viewed it was technically 

ambiguous in that it addressed a possibility for which -- a possibility for 

groundwater flow, but did not exclude other plausible options of groundwater 

flow." Upon further examination by the Court, the witness indicated .that his 

concern with the wells was that the Respondent chose to interpret the data 

available in such a way that would justify the location of the wells they 

had already had in place. Wlen asked how the witness thought that the 

Respondent determined the location for the wells he stated that: "I am told 

they chose the location of wells by visual observation of the surface." The 

Court asked: "In other words, the ground sloped that way, they figured 

that's the way the water went. Was it that crude?" The witness replied: 

"That's my only indication." - The -Court then asked the witness: "You have 

nothing in your=- :fii"El to jndicate that. the _ Canpany' s : :choice . of the locations- ---_ -

of those wells was based on anything other than just eyeballing the surface?" 

The witness responded: "I have no information other than . that." The Court 

then asked: "Okay. You don' t know for a fact, I gather, exactly where the 

water flow is. It may, in fact, be that these wells are _okay, but you're 

merely saying that the data is subject to nore tha·n one interpretation." The 

witness answered: "That's correct." The Court then said: "And the fact that -· 

they chose to interpret in a way that supports the location of wells makes 

you uneasy." The witness: "That's correct." That colloquy between the Court 

and the witness appears to form the basis for the Agency's issuance of the 

Complaint and the assessment of the proposed penalty. 
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At first blush, the Court found the witness' rationale to be incredible 

and nothirrJ produced at the HearirrJ thereafter causes the undersigned to 

change his opinion thereof. 

The Agency's concern apparently is that, since the data provided is 

subject to rrore than one interpretation, the groundwater rronitoring system as 

installed by the Respondent violates the provisions of the Act and ·the regula­

tions promulgated thereto. This despite the fact that the witness testified 

that the location of the wells as installed by the Respondent may, in fact, 

be perfectly adequate. It is just that the data which he reviewed is in his 

judgement subject to rrore than one interpretation. The witness' professed 

opinion about how the location of the wells was actually chosen is diametri­

cally opposed to not only to the testlln0ny of the Respondent's witnesses, but 

the infornation in the Agency's :possession prior to the institution of this 

action. The Court arrl counsel for the Respandent examined this witness as 

to how he would have chosen the well locations had it been his responsibility 

to do so. The witness then went on to describe, at sane length, the various 

steps he would have pursued -had it- been his responsibil-ityc to -determine . a _ 

proper location for the wells. Both the testlln0ny of --the Respondent's wit­

nesses and the record available to the Agency in-the form of exhibits, which · 

it had entered into the record suggests, that the-nethodology prqx>Sed by the 

Agency's witness was precisely that employed by the Respondent in locating 

its wells. 

The record is clear that the -Respondent, in locating its wells~ did-sub-_ 

stantially rrore than merely "eyeball" the surface of the gr-eund.; The record 

reveals that they employed a ccmpetent and experienced consulting firn( who 

has a long history of designing groundwater rronitoring systems under RCRA and 

that consultant, in cooperation with the geologists employed for that purpose 
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by the State of North Carolina, actually located the wells. The record 

reveals that following same discussion between the Respondent, its consultant 

and the State of North Carolina, which under the law has authority to adminis-

ter the RCRA program, approved the ultimate location of the rronitoring wells 

prior to their drilling and installation. 

Not only was the Agency's witness absolutely wrong in his assumption as 

to how the Respondent determined the ultimate location of the wells, but the 

record further reveals that the wells, in fact, perfonned admirably their 

anticipated function by imnediately detecting the migration of sane waste 

containing flow in the groundwater. 

40 C.F.R. § 265.90(a}, which the Agency alleges was violated by the 

Respondent, states as follows: 

"Within one year after the effective year of these regula­
tions, the owner or operator of a surface ~undment, 
landfill, or land treatment facility which is used to 
manage hazardous waste must implement a groundwater 
rronitoring program capable of determining the facilities 
impact on the quality of groundwater in the uppeorost 
aquifer underlying the facility, ex~ept . ~- ~ 265.1 and 
Paragraph C of this section provide otherwise." 

Clearly the groundwater rronitoring system installed by the Respondent met 

this requirement inasmuch as it did detect migration of certain of the waste 

constituents of · concern fran the --waste -treatment lagoons,-- and are -- therefore-~-

clearly downgradient of the lagoons. 

40 C.F.R. § 265.9l(a} (2) states, in part, · that as- to these wells: 

"Their number, locations, and depths Tll.lst insure that 
they immediately detect any statistically significant 
arrounts of hazardous waste or hazardous constituents that 
migrate fran the waste management area to the uppernost 
aquifer." 

The record reveals that the wells, as installed by the Respondent, 

satisfied this requirerrent as well. When faced with this apparent incon-

sistency in the Agency's position, the witness responded that, although it is 



- 9 -

true that the wells did determine that sore leakage fran the lagoons 

had occurred, the fact that the wells detected such leakage may well be 

"accidental". On Page 123 of the Transcript the witness went on to explain 

this rather unusual interpretation statin;J: "OUr stance is that without a 

definitive explanation of the hydrogeology, the detection monitoring is 

meaningless and in sane cases, it would actually be gratuitous that you 

caught contaminations in the groundwater if you hadn't adequately defined the 

hydrogeology. " 

The witness went on to state that his concern was that, although the 

groundwater monitoring system had performed its primary function, in that it 

detected migration of the waste materials fran the lagoons, the system was 

inadequate since it was unable to determine the actual specific direction and 

quantity of the flCM involved. Wl.en asked to provide the record with sane 

basis in the regulations for that proposition, the witness was unable to do 

so. Durin;J the course of the examination of this witness, sane discussion of 

the purpose of a gr-oundwater -quality assessnent _program was had. _: The witness 

agreed that when · there has been a detection by ···· the existing · groundwater 

monitoring system of .migration of hazardous waste or _ waste constituents 

in the groundwater, a groundwater quality. assessment plan must be prepared 

and ultimately implemented. Upon examination, the witness admitted that the 

concerns he had with the purported inadequacy of the existing groundwater 

monitoring system would, in all likel:ihcxxj, be addressed in the- second phase 

of a facility owner's responsibility in that a more intensive hydrogeologic 

examination would be made and addi tiona! wells would have to be drilled, 

monitored and sampled. The fact that this second phase requires a 'more 

intensive examination of the hydrogeologic factors surrounding a particular 

facility is borne out by the language of 40 C.F.R. § 265.93(a) which states 

that: 
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"Within one year after the effective date of these regula­
tions, the owner or operator must prepare an outline of a 
ground water quality assessment program. The outline 
must describe ~more comprehensive groundwater monitoring 
program then that described in § 265.91 and § 269.92 
capable of determining: (1) whether hazardous waste or 
hazardous waste constituents have entered the groundwater; 
(2) the rate and extent of migration of hazardous wastes 
or hazardous waste constituents in the groundwater; and 
(3) the concentrations of hazardous wastes or hazardous 
waste constituents in the groundwater." (Ertphasis 
suwlied.) 

It is apparent to the undersigned that the witness seared to feel that 

the groundwater monitoring system as initially designed and installed rrust 

accamplish more than the regulations say it must and that the specific para-

meters, which are apparently of sane concern to the Agency, would be answered 

aoo described in more detail throogh the irrplementation of the required 

groundwater quality assessment plan and program. 

This witness as well as another EPA witness took the position that 

inasmuch as the existing groundwater monitoring system is somehow technically 

ambiguous, it can not possibly form the basis for the developnent of a ground-

water assessment plan. - '!be logic of this -assertion was : never --adequately 

explained in the record by either of these witnesses. _ 

Consequently, I am of the opinion, fran consideration of this entire 

record and the exhibits associated therewith, that the Agency has failed to _ 

demonstrate by .. logic, camon -sense or ~aw that the groundwater monitoring 

system as installed by the Respondent was inad~te when examined in the 

light of the requirerrents of the regulations. This is- particularly true when 

the Agency's prilnary witness on this subject testified that it is likely that 

--
. -.- - -::-:::::-- : --

the system as installed is, in fact, appropriate and adequate under .::the-- --- __ 
I 

regulations but that since the data presented is capable of more than one -

interpretation that factor alone must sanehow result in a violation of the 

regulations. This rather bizarre and twisted logic escapes the undersigned. 
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The next issue to be discussed involves whether or not the Respondent is 

entitled to an exclusion from the operation of RCRA to its particular waste. 

40 C.F.R. § 261.4(b)(6)(i) states as follows: 

"Exclusions. • •• (b) The following solid wastes are not 
hazardous wastes: 
(6)(i) Wastes which fail the test for the characteristic 
of EP toxicity because chranitnn is present or are isted 
in Subpart D due to the presence of chromium, which do · 
not fail the test for the characteristic of EP toxicity 
for any other constituent or are not listed due to the 
presence of any other constituent, and which do not fail 
the text for any other characteristic, if it is shown by 
a waste generator or by waste generators that: 
(A) The chromium in the waste is exclusively (or nearly 
exclusively trivalent chromium; and 
(B) The waste is generated from an industrial process 
which uses trivalent chromium exclusively (or nearly 
exclusively) and the process does not generate hexavalent 
chromium; and 
(C) The waste is typically and frequently managed in non­
oxidizing environments." 

--

The circumstances giving rise to this particular exclusion, which is one of 

several presented in the above-cited Section, are explained in the original 

promulgation of this exclusion which appears in the Federal Register, Volume 

45, No. 212, at pages~- 72035 through -"12037 ,, dated Oc~ ·1980.. The · Preamble tO · 

this regulation which appears on page 72035 of the above-cited Federal 

Register publication states: 

"We are concerned that the characteristic identifies as -
hazardous certain trivalent chromium-bearing wastes which 

.are unlikely to create a substantial present or potential 
hazard to human health or the environment when mismanaged, 
~sing significant regulatory burden without achieving 
any statutory purpose. A temporary exclusion of this 
limited class of waste is needed to prevent this result .. 

"we consequently will exclude temporarily fromhazardous 
waste status certain chromium-bearing wastes." 

The above-quoted regulation describes in sane detail just exactly what a 

facility owner must prove in order to gain this exclusion for his facility. 
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The record is absolutely clear that at no point in its manufacturing and 

dyeing process does the Respondent employ any materials which contain hexa-

valent chromium. The record is equally clear that at no point in the entire 

wastewater treatrrent process does the Respondent add anything to its waste 

stream which would tend to convert the trivalent chromium, which it exclu-

sively employs, to hexavalent chromium. Given the undisputed fa~ts that the 

waste contains trivalent chromium exclusively (or nearly exclusively); that 

the waste is generated from an industrial process which uses trivalent 

chromium exclusively (or nearly exclusively) which process does not generate 

hexavalent chromium; and that the waste is typically and frequently managed 

in an non-oxidizing envirolliiEnts, one is initially at a loss to understand 

why the Agency determined that this Respondent was not entitled to the exclu-

sion described in the regulations. 

The answer to this question is found · in Canplainant's Exhibit No. 3, 

Which is a letter from James H. Scarbrough, Chief of the Residuals Management 

Branch, EPA Region IV, to Mr. 0. w. Strickland, Head of the Solid Waste 

Management Branch -of the- North carolina Departnent ofcc Hum:m Resources, - dated -

November 1, 1984. The Agency's position on this issue is found in Paragraphs 

4 and 5 of that letter as -follows: 

"The fact that there is chromium in the groundwater at 
· the site above background and above drinking water stand~ _ __ __ _ 
ards is evidence that the chromium is in the rrobile 
hexavalent form. - This indicated there is nnre than a --
minimal of hexavalent chranium in the process and/or the 
waste is managed in an oxidizing environment. 

"The data subnitted by the Company is not adequate to 
demonstrate the chromium is exclusively trivalent. But, 
that fact is irrelevant due to the groundwater 
contamination. The basis for the exclusion is pr~rily 
that trivalent chromium is linmobile and will not leach 
into the environment. The groundwater contamination at 
the site indicates that chromium is leaching. Therefore, 
John Boyle and Company, Inc., does not qualify for the 
exemption at 40 C.F.R. 261.4(B)(6)(i)." 
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The scientific validity of this rather astounding conclusion was the 

subject of considerable testimony and evidence at the Hearing. The Agency's 

notion that the rrere presence of chranium-bearing waste in the groundwater 

must lead inevitably to the conclusion that the waste is primarily in the 

hexavalent state was refuted by the two expert witnesses who testified on 

behalf of the Respondent at the Hearing. Although the presence of opposing 

expert scientific testimony is not usually, in of itself, a sufficient justi-

fication for discarding a scientific proposition, apparently strongly held by 

the other side,in this instance the Agency's scientific theory was_. also 

refuted by its primary expert witness on this very subject. 

Dr. David BrCMn, an employee of the EPA at its Athens Laboratory since 

1971, was offered by the Agency as a rebuttal witness to those scientific 

experts offered by the Respondent on the is~ue of whether or not the Respond­

ent should be entitled to an exclusion under the regulations. After a rather 

lengthy discussion by this witness as to how it is conceivably -possible that - -- -------

the exclusively trivalent chranium utilized by the Respondent _could be con-

verted to hexavalent · -chranium by · the--presence of maganese oxide- which appar-

ently is a carman constituent of the naturally occurring soils in rcost por-

tions of the -United States, the witness was ultimately asked · by the .Court 

concerning the above-quoted language appearing in Mr. Scarbrough's letter as 

follows. The Court: "I gather then - let rre s~ if I can get a straight 

answer out of you. I'm not saying that your answers are not straight, it was 

just not really responsive to my question. My question is, I tend to read 

that sentence to suggest that any time you find chrane, total chrane in the 
} 

groundwater, it rrust necessarily be hexavalent." The witness answers: "Now, 

that does not follow. There are other possibilities." By the Court: "Okay. 

So the extent that I have characterized that, you don't agree with that 
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conclusion. That it's always going to be hex." The witness responds: "No." 

TheCourt then said: "Okay. That's all I wondered. I got the i.rrpression 

that maybe you had sarething to do with that." (Referring to the language in 

Mr. Scarbroogh's letter.) The witness: "That's an if, but not an answer 

only." The Court: "Sure, it's possible, but it's also possible that-- the 

rrere fact that chraoo is found doesn't necessarily rrean that it has to be 

hex, it could be other forms of chromium.• The witness: "Right.• 

Even absent this refutation of the Agency's theory by its own . expert, 

the record, in its entirety, contains sufficient information for the Court to 

have discarded the Agency's conclusions,in any event. 

The two expert witnesses which appeared on behalf of the Respondent on 

this question, who's credentials make them acceptable to the Court as experts 

in this field, uniformly testified that there are a variety of rrechanisrns 

that could .account for the presence of the chromium constituent found in the 

groundwater in the trivalent form as opposed to the notion that if it is 

detected it must of .;.necessity be in the hexavalent stage. 

was also supported:- by the-Agency's own expert witness._-· --

This conclusion · 

Additionally, one need not rely on the _ q:>inion testinony of the experts 

in this matter to cane to the conclusion that the Agency's scientific hypo­

thesis is fatally flawed. The Respondent through it consultants subjected 

all aspects of the Respondent's waste stream to laboratory analysis to detect­

the absence or presence of hexavalent chromium. The results of this sampling 

effort and the subsequent laboratory analysis reveal that there is little or 

no hexavalent chromium in the raw materials used by the Respondent; in the 

process wastewater that leaves the facility and ultimately ends up in
1 

the 

treabnent lagoons; in the wastewater contained in the lagoons or in the 

sediroont sludge that ultimately is deposited at the bottom of the lagoons. 

Even more significant is the analysis which reveals that the groundwater 
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samples taken fran the Resp:mdent 's rronitoring wells sho.vs hexavalent chro-

miurn to be absent or at least bela.¥ detectable levels. This final analy-

sis effectively refutes the Agency's hypothesis that sare oxidation of tri-

valent chromium to hexavalent chromium must be occurring in the ground under-

lying the treabrent lagoons. The Agency has never tested these samples nor 

perforrood any sampling or analysis of its own, so the analysis pt"esented by 

the Respondent represents · the best and only evidence on this question. 

There is evidence in the scientific literature which suggests that, under 

laboratory conditions, maganese oxide can convert trivalent chromium to the 

hexavalent stage, but apparently that phenarena has not taken place at the 

Respondent's facility. Additional support for the notion that the Respondent 

should be granted an exclusion for its wastewater appears in the above-cited 

Federal Register notice establishing the exclusion in the first place. On 

page 72036 .of that notice, the Agency stated: 

"Finally, to assure that any trivalent chromium which 
rrcigrates from the waste will not oxidize to the hexa~ 
valent state, -we will require that the waste be managed 
typically am -frequently ·-in · nonoxidizing envirorments. --· 
A non-oxidizing envirol'llrent 

7
is one_ in_ which there is ___ _ 

either a relative lack of oxygen or one which contains · 
reducing agents sufficiently strong to cause reduction of 
the contarrcinent in question. These conditions ordinarily 
are present in landfills and surface ~nts." 
(Emphasis supplied.) 

In that case, the Agency was addressing primarily those situations where 

the industrial facility in question uses hexavale~t chromium in its process 

and through chemical reaction attempts to reduce it to the trivalent stage 

prior to discharge. Even in those situations, the Agency felt that a good 

case could be made for granting the exclusion under certain circumstances and 
.I 

the notion that a facility which uses exclusively trivalent chranium should 

be a strong candidate for exclusion is fairly accepted in the Agency's publi-

cation. On the sane page, the Agency states: 



- 16 -

"We also believe that at present there is no adequate 
assurance that chromium bearing waste do not contain 
potentially harmful concentrations of hexavalent chromium 
unless the industrial process itself is trivalent chromium 
based." (Enphasis supplied.) 

Throoghout the Hearing and in its brief, the Agency made frequent 

reference to the fact that the total chromium found in the waste streams of 

the Respondent and in the laboratory analysis of the groundwater samples 

exceeded the drinking water standard for chromium which is 0.05. · My examina-

tion of the regulations and the Act suggests that this standard may have 

little or no application to the Respondent's facilities since they were 

developed by the Agency for purposes of determining whether or not a partie-

ular activity constituted open durrping of a solid or hazardous waste and 

whether or not a sanitary landfill constituted the improper managerrent of a 

hazardous waste. The Agency's use of this number as a criteria for determin-

ing whether or not hexavalent chromium is ·present in potentially dangerous 

concentrations is brought into question by the Agency's CMn publication, 

i.e., the Federal Register notice referred to above. On page 72036 of that 

Federal Register :notice the Agency states: . 

"We also contffiplate the generators will demonstrate the 
absence of hexavalent chramium by using process chemistry 
information, i.e., showing that the industrial process 
generating the waste does not generate hexavalent chromium, 
so that hexavalent chromium will not be found or will be 

. present only in minimal concentrations." (Errphasis 
supplied.) 

The footnote associated with this statement states: 

"Hexavalent chromium concentrations below 5 milligrams 
per liter certainly will be considered minimal. 'Ulis 
level is based on the rnaxbnum concentration level for 
hexavalent chromium to be contained in the amended 
characteristics of EP toxicity." 

There apparently exists sane confusion as to which of the two numbers mentioned 

above are appropriate in evaluating the waste of a particular Respondent or 
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producer since the Agency suggests that hexavalent chranium concentrations 

belCM 5 milligrams per liter are considered minimal on the one hand and the 

other suggests that the drinking water standard for chranium of 0.05 is 

important. A resolution of this particular problem is not crucial to the 

Court's conclusion in this matter since laboratory analysis reveals that 

hexavalent chranium, to the extent is even present in the groundwater adjacent 

to the Respondent's facility, is below the levels of detection. 

As indicated above, the State of North Carolina has the authority to 

administer the RCRA program in that State in lieu of the Federal Government 

and that delegation was in place and operative at all times pertinent to this 

proceeding. Inasmuch as the Act requires that EPA notify a delegated state, 

prior to bringing an action, a recitation of the facts surroonding this 

process is felt to be appropriate. 

Upon being notified by the State of North Carolina, in December 1983, 

that there was a potential that the treatnent lagcx:ms on the Respondent's 

property were subject to RCRA, a dialogue between - the Respondent and .the 

State of North Carolina~ insued which ultimately resulted -in an agreerrent by ·-- -

the Respondent and the .·State -·of -North- ·Carolina .. that . .the . . Respondent would -­

install a RCRA groundwater noni toring system surrounding its lagoons and a 

directive to that effect was issued by the State. For reasons not fully 

explained in the record, the Respondent did not accanplish this activity in 

the timefrarne directed by the State and subsequent thereto an administrative 

order was issued- to--the -Respondent by- the -North carolina agency ordering it 

to imnediately proceed to install and operate the groondwater rronitoring 

system and take other steps required by the Act and assessed a $5,000 penalty 

on the Respondent for its failure to do so in a timely manner. The record 

reflects that the Respondent paid the $5,000 penalty to the State of North 
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Carolina and irrrnediately proceeded to install the groundwater rroni toring 

system which it nON employs pursuant to the instructions of the State of 

North Carolina. 

Not only did the Respondent install the groundwater nnni toring system 

but it temporarily shut dawn its dyeing operating so it could renove all the 

sludge from the lagoons and have it shipped to an approved disposal site. It 

also renoved all contaminated soil underlying the lagoons and lined the 

lagoons with an i.rrpermeable vinyl liner. Core samples of the underlying soil 

were analyzed to denonstrate that no soil remained which showed the presence 

of chromium in levels above drinking water standards. The Respondent 

installed purrps and nON discharges its wastewater to the city sewer system 

and not to the adjacent stream, as done previously. 

IAJ.ring the. Hearing, the Court questioned EPA's primary witness as to 

exactly hON the EPA determined that it should bring an action against this 

Respondent. 

The witness was not particularly clear on _exactly what transpired 

between EPA and the State of North Carolina on this question, but generally . 

stated that as part of EPA!s nonnal overview of delegated states ~rations, 

it reviewed a long list of RCRA facilities in th~ State of North Carolina and 

advised the State that they ·had problems with several of them. They asked 

the State to · advise · EPA as·· to what it intended to do crelative to these 

various facilities. By letter dated August 16, 1985, addressed to Mr. James 

Scarbrough, Mr. William Meyer, Head of the Solid waste Management Branch of 

the State of North Carolina, stated that he had reviewed the information 

sul:::rnitted by EPA concerning proposed orders on RCRA groundwater facili'ties. 

In response to an EPA inquiry, Mr. Myers stated that there are several cate­

gories of facilities in the State and what the State intended to do with 
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each. In the first category, there are listed facilities where North 

Carolina proposes additional enforcerrent actions and one was listed there-

under. Category 2 was described as "facilities where North Carolina is 

currently undertakin;;J enforcement actions or is addressin;;J problems in an 

appropriate manner." Under that listing is the Respondent, John Boyle and 

Canpany, Inc., on Page 2 of that letter, which is part of Cctnplainant' s 

Exhibit No. 19, Mr. Meyers· states as follows: 

"The short time frame for response dictated by EPA to 
the State places the State in a position of either allow­
ing the EPA to proceed with the proposed actions or 
allocating scarce resources from all other hazardous 
waste activities. There must be a better rrethod to which 
we can jointly agree that will allow North Carolina to 
operate our program in a manner EPA has previously 
authorized. The policies and procedures being ilnple­
mented by EPA on enforcement issues appears to be a 
~ abrupt departure fran normal procedures and North 
Carolina has not been given adequate guidance or time to 
respond to these rapid changes." (Emphasis supplied.) 

--

Apparently there was a follow-up to this letter to the State of North 

Carolina in which EPA advised the State as to which facilities they intended 

to take independent action on and apparently asked the State to provide EPA 

inmediately with all infonnation and docurrentation contained in the State's 

files. Obviously, the State of North Carolina -was not particularly pleased . 

at EPA's approach to the problem and on the first page of the - letter 

Mr. Meyer-'s states to Mr. Scarbrough as ·follows: 

"In that response, this office offered a follow-up 
response which more fully justifies the State's actions 
at the facilities in question. There are t~ reasons for 
this: First, EPA's proposed orders do not take into 
account all the information available for each facility. 
This includes technical facts and the history and status 
of other State and EPA actions. Although this information 
was supplied to EPA early during the August 8th meeting 
and EPA has been provided copies of relevant documents, 
Mr. Lank's list of facilities for proposed orders failed 
to reflect any consideration of some of this information. 
Secondly, we feel that the State should provide a rrore 
comprehensive justification for the appropriateness of 
our actions at each facility." 
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The State then, as they agreed, enclosed a detailed surrmary of the facilities 

in question and included in that list was the Resp:mdent, John Boyle and 

Carpany, Inc. On Page 2 of this letter, which is also part of Canplainant's 

Exhibit No. 19, Mr. Meyers tells Mr. Scarbrough that: 

"As you know, during the past six rronths, we have spent 
a considerable amount of time assisting EPA in fulfilling 
their RCRA over-sight responsibilities. This groundwater 
exercise alone is producing a substantial drain on our 
resources. Furthernore, much of that tine has been spent 
by my groundwater staff, thus diverting them from substan­
tive work which would protect the public health and 
produce measurable environmental results." 

Mr. Meyers then goes on to advise EPA that although they wish to be coopera-

tive, the funds that EPA provides the State can not be used for the purposes 

which this present exercise envisions. On Page 3 of the letter, Mr. Meyers 

states that: 

"This exercise has also concerned me because it raises 
issues that potentially would have a negative effect on 
the ability of the State to implement an authorized RCRA 
program, and in particular, on my ability .to exercise 
justified enforcement discretion based on site-specific 
circumstances in canpliance and enforcement strategy in 
North Carolina, rather than inferred priorities by EPA. 

"If EPA carries through with the proposea orders, .. you 
must be prepared to follow through in the years .to cane, _ _ 
with adequate canpliance oversight and technical -review 
and guidance necessary to meet the requirements of the 
orders. I ITUSt also point out -that these actions will 
tend to seriously undermine the integrity and respect our 

. program has earned in North carolina; and these orders, 
if issued, will havea substantial negative effect in 
terms of program implementation. The ap~roach currently 
utilized by EPA appears to have only short-term goals and 
view and no regard to long-term program stability or 
credibility." 

Mr. Meyers proceeds on Page 3 of the letter with a rather diplanatic 

reflection of his displeasure with EPA's activities in this regard. and', on 

Page 4, states that: 
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"Also, as a vast majority of North Carolina's groundwater 
facilities monitoring systems have successfully detected 
contamination, ~question EPA's allegation of an 
inadequate system. I would appreciate technical justifi­
cation for these violations for the above-listed facilities, 
given the fact that the monitoring systems performed 
their intended function. n (Errphasis supplied.) 

It is obvious from Mr. Meyers' letter that the State of No~th Carolina 

has the sama view of EPA's action in this regard as does the Court. The 

letter also suggests that for reasons not appearing in this record, EPA has 

in recent rronths apparently changed its tactics in dealing with State dele-

gated programs and has generated a flurry of litigation especially in the 

area of groundwater monitoring systems. Inasmuch as Congress has proclaimed 

in alm::>st all of the environmental laws which it has enacted to date, that the 

primary responsibility for enforcing their terms should ultimately rest with 

the State goverrnnents, EPA's actions in this particular case show a rather 

callous disregard for maintaining a strong Federal-state relationship, which 

the Administrator of EPA has, on many occasions, stated to be a high priority 

of his administration._ ·- - .. 

One can only surmise that EPA's recent vigor in bringing rather question-

able cases under RCRA has sarething to do with_ the so-called "bean count" 

that middle-level EPA supervisors IIU.lSt satisfy- in order to retain their 

current grade level and· perhaps participate in future salary increases or 

bonuses. This rather unattractive scenario is exacerabated by the present 

system within EPA · whereby the program employees . apparently have the final 

word as to whether or not to bring a particular action despite the fact that 

these decisions usually involve legal questions on which Regional Counsel 

personnel should have the final say. Unfortunately, the traditional roles of 

program technical personnel vis-a-vis legally trained Regional Counsel per-

sonnel have been blurred in recent years to the end that sufficient legal 
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input has not been obtained prior to the issuance of canplaints, not only 

under this Act, but others. Hopefully, the Court 1 s decision in this matter 

will spur Regional Counsels, not only in this Region, but throughout the 

Nation to re-evaluate their position, vis-a-vis the program personnel in the 

area of who shall have the final decision on whether or not sufficient legal 

facts exist to justify the filing of a canplaint and the bringing of an 

action. 

Conclusions 

As to the alleged violations which form the primary thrust of" the 

Complaint, I am of the opinion that, for the reasons above-cited, the Agency 

has failed to derronstrate that the groondwater rronitoring system installed 

and operated by the Respondent, John Boyle and Canpany, Inc-., violates the 

cited provisions of the regulations. Therefore, the Canplaint IIUJSt be 

dismissed. 

As to the exclusion question, - the : record _ in its entirety suggests that ____ _ 

this decision resides within - the authority granted to the State of North -

Carolina by EPA. InaSlrn.lch -as the State of North-Carolina relied on the advice 

given to it by EPA, as evidenced by Mr. Scarbrough 1 s letter cited above, in 

its decision on an informal basis to deny the exclusion to John Boyle, it is 

suggested that, given the Court's conclusions as to the scientific efficacy 

of the Agency's reasons for denying that exclusion, the State is urged to 

reconsider its -decision in light of the record and evidence presented in this 

case. If it turns oot to be the case that the State of North Carolina does 

have this authority, copies of the transcript and the exhibits associated 

therewith will be made available to the appropriate State of North Carolina 

officials upon their request. 
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If the ultimte decision as to whether or not to grant the exclusion 

rests with EPA, I am of the opinion that such exclusion should be granted. 

Although counsel for the Canplainant has suggested, both in the Hearing and 

its post-hearing brief, that this Court lacks the authority to rule on this 

issue, no regulatory or statutory authority is cited to support that notion. 

On the contrary, the Agency in a recent case titled Arrcan, Inc., Drexler 

Enterprises, Inc., et. al., RCRA Appeal 86-6, stated that: 

"Pursuant to these rules, the presiding officer at the 
hearing, has the authority to adjudicate all issues 
therein and to issue an initial decision which shall 
conclude a recommended civil penalty assessment if 
appropriate and a proposed final order." 

Delegation 1-37 of the Agency's delegations manual confirms that the Adminis-

trative Law Judge shall: 
-

"Hold hearings and perform related duties which the 
Administrator is required by law to perform in proceedings 
subject to 5 u.s.c. 556 and 557.". 

In that decision, the Administrator also cited in support for this conclusion 

the same case cited to the Court by counseL for the J:c.mplainant in support oLe 

his proposition that the Court did not have such- authority• In the Adminis-

trator's decision in the Arrcam case, it was stated, quoting from the Louis-

ville Gas case: 

"In short, it is clear that the presiding officer_is 
empowered to make decisions for the Agency. Therefore, 
as part of the decisionmaking unit of the Agency, the 
presiding officer, unlike a reviewing court, is free to 
substitute his_judgement for that of a P9rmit issue or 
the facts when circumstances warranted." . 

Then the Administrator proceeds to say that; . . 

"The quoted language is equally applicable to-the role 
of the presiding officer under RCRA canpliance hearings." . 
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In sl.IITTMry then, I am of the cpinion that if the authority to grant the 

exclusion rests with the State of North Carolina that agency is urged to 

re-evaluate the advice it obtained fran EPA and give serious consideration to 

grantin;:~ the exclusion to the Respondent herein. If such authority resides 

within the EPA, I am of the cpinion that the exclusion should be granted 

based upon the evidence produced in this Hearing. A careful reading of the 

Agency's above-cited Federal Register Notice suggests that it was the EPA's 

intent to grant these exclusions to deserving applicants in order to_ obviate 

the burden which the regulations would ordinarily place on such facility 

owners should they be able to derrons trate that they cane under the criteria 

listed. There is on the other hand nothing in the Agency's publications 

which suggests that the simplistic approach adopted by Region IV to the effect 

-
that if same chromium is found in the groundwater that fact,in and of itself, 

operates to deny the applicant the benefits established by the exclusion is 

warranted. Although I am sure that the approach taken by Region IV in this 

regard provides .. an easy decision-makin;:~ procedure, _ _such a preposition does 

not bring credit to an Agency vested-with the authority of the Federal Govern-

ment to regulate these activities. 

Given the highly questionable theory upon which the EPA based this case, 

it is suggested to counsel for the Respondent that it may wish avail itself 

of the provisions contained in the Equal Access to Justice Act found in 

5 u.s.c. § 504. This Act provides that certain parties who prevail over the 

Federal Government ·· in litigation are entitled to an award of attorney's fees . 

and expenses unless the Government can derronstrate that. its . position was 

substantially justified or special circumstances would make an award un'just. 

The expenses that may be awarded include expert witness fees and the cost of 

studies or tests necessary for case preparation. 
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Many Federal agencies have adq:>ted procedures for the processing of 

applications for award in administrative proceedings under the Act and EPA is 

one of these agencies. The procedures for filin;J an application under the 

Act in cases heard by EPA are found in 40 C.F.R. Part 17. Ordinarily it is 

not the province of the Court to suggest such activity, ho.rever, the Act 

itself is of a rather recent vintage and its existence is very likely unknown 

to private practitioners in small communities in the United States who do not 

deal on a regular basis with administrative practices before the Federal 

Government. Additionally, it should be noted that nothing herein stated 

should be interpreted as an expression by this Court of the validity of. any 

claim, under the Act, which the Respondent inay file in the future. 

For the reasons herein stated, I am of the opinion that the Canplaint 

and Canpliance Order, dated October 11, 1985, issued against the Respondent, 

John Boyle and Crnpany, Inc. , should be and is- hereby dismissed. 

As to the exclusion · issue,· it is further ordered .that · if EPA. has the ··- _ 

authority to grant _ St1ch. exclusion, it is hereby granted. If such authority 

is vested with the State of North Carolina, it is urged to grant it also. 

DATED: July 23, 1986 51:§2Y~s{#r-
AdrrUnistrative Law Judge 

2unless an appeal is taken pursuant to the rules of practice, 40 C.F.R. 
22.30, or the . Administrator elects to review this decision on -his c own 
notion, the Initial ~cision shall becare the final order of the Administrator. 
See 40 C.F.R. 22.27(c). 
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Region IV, 345 Courtland Street, · Atlanta, Georgia 30365 (service by hand.,. 

delivery); Joseph A. Rhodes Jr.; Esquire, Haynsworth, Baldwin, Miles, - -
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